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tr J14"1<>lcfici~ cfif _cTTJI--·lJcT:Jf~!T Name & Address of the Appellant/ Respondent
, Appellant. Respondent

. _ The AssistantCommissioner, Div - VI, Mis. Apex formulation Pvt. Ltd,
/.,~-... --, ' CGST Ahmedabad South 3rd Floor, 3-8, Suryarath Building,

[j·] - ·..... Panchwai First Lane,

$$ Pa..sirii.a...E"Yer
~~~/~ ;~~~g=~~i~e;';;,·=alt~,y file an appeal to the appropriate authority in the following

__!.-/ National B~nclJ. o; R~giori~{Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases where
one of.the is.sues involved relates to place of supply as per Section 109(5) of CGST Act, 2017.m . . . . .. ·-._ :·....

(jj)
State Bench.or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as mentioned in
para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017

{iii) Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and shall be
accompanied with a fee of Rs. One Thousand for every Rs. One Lakh ofTax or Input Tax Credit involved or the
difference in Tax 6r Input Tax Credit involved or the amount of fine, fee or penalty determined in the order
appealed against, subject to a maximum of Rs. Twenty-Five Thousand.

(B)
. - ,;·, ·

Appeal ·under Section;112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
documents either .electronically or as may be notified by the Registrar, Appellate Tribunal in FORM GST APL-
05, oh common.portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied by a copy
of th_~,9/91=(?.RP..~JJed ?g~ii:,sJ within seven days of filing FORM GST APL-OS online.

(i)

(Ii)

Appealto bg.filed,before_Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after paying - .
()·rull amount ; of Tax, Interest, Fme, Fee and Penalty ansmg from the impugned order, as IS
.,· ; •"'aomittetl/aci::ej;lted by the appellant, and

(ii) A sum equal .tc(twenty five per cent of the remaining amount of Tax in dispute, in addition to the
. :. am·ourit .paid uii·aer·s·e·ction 107(6) of CGST Act, 2017, arising from the said order, in relation to which
.'thi:rappea.l has be!,!h filed.

The Central'Goods &·serviceTax ( Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has provided
that the- appeal to-tribunal ·can be made within three months from the date of communication of Order or
date on which the. President or the State President, as the case may be, of the Appellate Tribunal enters
office, whichever: i_s later,.
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For elaborate, detailed and latest provisions relating to filing of appeal to the appellate authority, the
appellant may refer to the website www.cbic.gov.in.
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ORDER-IN-APPEAL

This order arises out of revival of an appeal filed by the Assistant Commissioner,

CGST, Division-VI, South, Ahmedabad, on behalf of the CGST department (hereinafter

referred to as the 'appellant') against Order-in-Original No. CGST/WS06/Ref-
334/Apex/2018-19 dated 26.03.2019 issued in Form- RFD-06 (hereinafter referred to as

'impugned order') passed by the Assistant Commissioner, CGST, Division-VI,

Ahmedabad South, Ahmedabad (hereinafter referred to as 'the adjudicating authority') in

the matter of refund claims filed by M/s. Apex Formulation /'Pvt. Ltd., 3B, 3"° Floor,

Suryarath Building, Panchvati, First Lane, Ahmedabad-380006 (hereinafter referred to as
~ .

'respondent'). The revival of the above appeal was in terms of the order of Hon'ble High
•t;ourt of Gujarat dated 22.02.2023 in Special Civil Application (SCA) No. 9860 of 2020.

2. Facts of the case in brief are that the respondent are engaged in the manufacture

and sale of Medicines and ar~ r~gistered under GST with registration No.

24AABCA64761ZR. As per their cr.iurse of manufacturing operations they purchase raw
materials such as Ibuprofen IP, Ciprofloxacin HCL IP, etc on payment of applicable rate

of duty under the GST Act @ 18%. The finished goods cleared/sold by them are cleared

on payment of GST @/~·2% ad-valorem. Further, the respondent also sells goods tovarious Exporters op-which concessional rate of duty @0.1% is applicable in terms of

Notification No.46/2017-CGST (Rate) and Notification No. 41/2017-1GST (Rate) dated

- • 23.10.2017.Thus, the output tax rate of the Finished goods sold by the respondent was
Ka 2'jg,;$8er than the rate of duty on the inputs, therefore, their activity resulted in accumulation

sl f%° $ofkaput Tax cred#t (ITO) on account of Inverted Tax structure.

A);;,.~~;/?). The genesis of the entire issue is that the appellant had filed refund claim of Rs.
M. • I'
~ 8,82,610/-for the month of March-2018 manually on 08.03.2019 as prescribed vide CBIC

Circular No. 17/17/2017-GST dated 15.11.2017 on account of refund of accumulated

· Input Tax Credit (ITC) due to inverted tax structure. The difference in rate of inputs and

output was leading to accumulation of ITC. Further they had supplied some goods on

concessional rate to merchant exporters. After verification of claim filed by the

respondent, the Refund was sanctioned by adjudicating authority vide the impugned order

under Sub Section (3) of Section 54 of the CGST Act, 2017.

3.1 During the course of Post Audit of the Refund claim it was observed that, the

respondent has submitted copies of invoices issued to exporters, copies of shipping Bills

of exporter, Bill of Lading etc. whereas 'name and GSTIN of the respondent' was not

mentioned on the shipping bills which is a mandatory requirement as per Notification No.
40/2017 Central Tax (rate) and· 41/2017 Central Tax (rate) both dated 23.10.2014.
Therefore, it could not be ascertained whether the same goods has been exported which
was supplied by the respondent under above notification. Further as per the statement
available on file "Input of Row material, packing material and finish goods for the month
of March-2018', the respondent has availed the credit of input services amounting to Rs.
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58,296/- which cannot be considered admissible as net ITC, as per rule 89(5) of CGST

Rules, 2017. Consequently an excess refund of Rs. 53,916/- was also found to be 
sanctioned. It was also observed that the respondent had not submitted Annexure-A &

Statement 1-A along with the refund claim. Thus the Post Audit was of the opinion that

the respondent was in-eligible for the Refund of Ra, 08,82,610/- for the month of March,

2018, claimed as accumulated ITC due to i,verted tax structure and the same was
I·

required to be recovered alongwith interest. As per the above recommendations by the

Post Audit of the · Refund claim, an appeal was filed before the CGST Appeals,. . 1

Ahmedabad by the Assistant Commissioner, CGST, Division-VI, South, Ahmedabad, on
behalf of the CGST department.

·,
'

3.2 The said appeal was d~i;:qed by the Joint Commissioner, CGST Appeals,
. I .

Ahmedabad vide OIA No.AHM-Et,'JS-001-APP-JC-02-2020-21 dated 04,06.2020,.
wherein it was pronounced that, "...I' f. t 1hat the adjudicating authority has erroneously

} '
sanctioned the excess refund to the responde;·,,>at"Kl th€ir@fore the excess refund amount

· 1:,

should be recovered with appropriate interest. th,p . the appeal filed by the appellant is
1 · ••

allowed". Accordingly the departmental appeal wa, 1!L.:'Ned by the Appellate 9uthority.. '

22.03.2023 wherein the Hon'ble Court ruled that.:.

Being aggrieved with· the appellate order the responc.lents ·-~,~ an appeal before the

Hon'ble High Court of Gujarat which was admitted as Special Ci Application (SCA) No.

9860 of 2020. The SCA was disposed by the Hon'ble High Cort vide order dated

1O. We have heard learned advocates appearing for the respective parties. It is ttu§;, _
that initially, the Exporter to whom the petitioner has sold the goods had not mentio6ed' ·
the name and GST Identification Number of the petitioner. However, the authority
granted refund considering the factual aspect of the matter i.e. details about the goods

~ sold by the petitioner to the Exporter and further transferred bythe Exporter to the·.%? ma party. It is also true that subsequently, at the request of the petitioner, correct•e\ or was submitted by the Exporter to the authority and, therefore, this aspect was
•$ 'g3° };$• required to be considered by the Appellate Authority which is essentially not done in
"i &. ks the present case. Hence, we are of the opmion that the impugned order is required to

.: j be quashed and set aside.;-,
11. Accordingly, the present petition stands allowed in terms of prayer 19 (A). The
appeal filed by the CGST is revived. It would be open for the petitioner to file additional
documents, if any, along with an affidavit in support of its claim of refund before the
Appellate Authority. The Appellate Authority shall decide the appeal afresh, without
being influenced by the earlier order as well as by this order and decide the appeal
after examining all the documents on record and giving an opportunity of hearing to
the parties concerned. All issues are kept open before the Appellate Authority and the
Appellate Authority Shall decide all issues. Rule is made absolute to the aforesaid
extent. Direct service is permitted.

As per the directives of Hon'ble High Court, Gujarat, the appeal filed by the3.3

Assistant Commissioner, CGST, Division-VI, South, Ahmedabad (hereinafter referred to
as "the appellant") · against RFD-06 Order-in-Original No. CGST/D-VIGST Re«
334/Apex/SK$/18-19 dated 26.03.2019 (hereinafter referred to as "impugned order")

passed by thie Assistant Commissioner, CGST, Division-VI, Ahmedabad South,
Ahmedabad (hereinafter referred to as "he adjudicating authority") in the matter of refund

2
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...,., claims filed by M /s. Apex Formulation Pvt. Ltd., 3B, 3rd Floor, Suryarath Building,

Panchvati, First Lane, Ahmedabad-380006 (hereinafter referred to as "respondent") was

revived to be decided afresh.

4. Personal hearing in the case was held on 09.11.2023. Shri Bharat Thakkar,

Advocate appeared on behalf of the appellant as Authorized Representative. He

submitted additional documents and additional submission as per the order of the Hon'ble

High court and reiterated the written submission. He further requested to allow the appeal

5. have carefully gone through the order of Hon'ble High Court of Gujarat, the

grounds of appeal in the departmental appeal revived by the Hon'ble Court, the impugned

order and all other records in file. I find that in the issue before me for decisions is whether

the Refund amounting to Rs. 08,82,610/- claimed by the respondent and sanctioned vide

the impugned order in the facts and circumstances of the case is admissible to the

respondents or otherwise.

6. From the documents I find that the respondents are bonafide manufacturers and

exporters registered under GST. They are engaged in manufacturing and sale of

medicines. During the course of furtherance of business their Manufactured products are

sold on payment of. Duty/GST @ 12% whereas their inputs are procured on payment of

duty/GST @ 18%. On account of such Inverted duty structure Input Tax Credit (ITC) is ·

..-- accumulated with the respondent, and they had filed a Refund claim of accumulated ITC

a
:~~4~;Qu~·i!~~;/\o Rs. 08,82,610/- for the month of March, 2018. The adjudicating authority

5 de lka@;erred the said claim and sanctioned it vide the impugned order. These facts are

\

;\\~ ~-) J~J1Jputed. However, the CGST department had preferred an appeal against the·/~...:,Ypugned ·order on following grounds:
(i) The respondents have claimed refund of accumulated ITC arising out of goods

sold to Merchant Exporters under concessional rate of duty @ 0.5% and 0.1 %.

The copies of Invoices issued to the Merchant Exporter by the respondents as well

as the Shipping Bills/Bill of lading do not reflect the Name/GSTIN of the

respondent. Therefore the identity of the goods supplied by the respondent cannot

be established with the Goods actually exported by the Exporter. Hence, their

clearances are in violation of the conditions stipulated vide Notification No.

40/2017-Central Tax (rate) and/or Notification No.41/2017-Central Tax (rate) both

dated 23.10.2017.

(ii) As per the statement of "Input of Raw Material, packing material and Finished

goods for the month of March-2018" submitted by the respondents, they have

availed credit of Input services amounting to Rs. 58,296/-. The said amount is not

admissible as net ITC as per Rule 89(5) of the CGST Rules, 2017.This has resulted

in sanctioning of excess Refund amounting to Rs. 53,916/-.

3
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(iii) The respondents have not submitted Annexure-A and Statement 1-A alongwith the

Refund Claim. As these documents are mandatory in terms of CBIC Circular No. _

59/33/2018-GST dated 04.09.2017 and vide Section 54(2)(b) of the CGST Act,
2017 respectively.

7. The appellant department have alleged that the respondents have supplied some

goods on concessional rate at 0.5% CGST and 0.5% SGST under Notification

No.40/2017 and Notification No. 41/2017- both dated 23.10.2017, to the Merchant

Exporters Mis Deutsche Labs Inc. and M/s Swiss Exports Pvt.Ltd vide Invoice Number

1206/17-18 dated 06.03.2018; 1283/17-18 dated 19.03.2018 and 1284/17-18 dated

19.03.2018 respectively. However, upon Verification of the relevant Shipping Bills and Bill

of Lading it was observed that 'Name and GSTIN Number' of the respondent was not

found mentioned on them which is mandatory as per the prevailing regulations.

7.1 I find it relevant to refer to prevailing regulations/clarification issued by the CGST

Department during the relevant period pertaining to Export related Refund issues. It is
observed that during the relevant period all Export related Refund issues were governed

by 'Circular No. 37/11/2018-GST dated 15.03.2018'. Relevant portions of Para-13 of the
said Circular is reproduced below :

13. Supplies to Merchant Exporters: Notification No. 40/2017 - Central Tax
(Rate), dated 23rd October 2017 and notification No. 41/2017 - Integrated
Tax (Rate) dated 23"° October 2017 provide for supplies for exports at a
concessional rate of 0. 05% and 0. 1 % respectively, subject to certain
conditions specified in the said notifications.

13.1 It is clarified that the benefit of supplies at concessional rate is subject
to certain conditions and the said benefit is optional. The option may or may
not be availed by the supplier and I or the recipient and the goods may be
procured at the normal applicable tax rate.

13.2 It is also clarified that the exporter will be eligible to take credit of the tax .
@ 0. 05% /0. 1 % paid by him. The supplier who supplies goods at the
concessional rate is also eligible for refund on account of inverted tax
structure as per the provisions of clause (ii) of the first proviso to sub-section
(3) of section 54 of the CGST Act. It may also be noted that the exporter of
such goods can export the goods only under LUT / bond and cannot export
on payment of integrated tax. In this connection, notification No. 3/2018
Central Tax, dated 23.01.2018 may be referred.

7.2 Examining the above legal provisions with the facts and circumstances of the case
I find that the Refund claimed by the respondent for the period March-2018 would stand

governed vide Notification No. 40/2017 - Central Tax (Rate), dated 23rd October 2017
and Notification No. 41/2017 - Integrated Tax (Rate) dated 23% October 2017. It would
be pertinent to refer to the relevant portions of both these notifications and the same are
reproduced below :

4
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Government of India
Ministry ofFinance

Department of Revenue
Notification No. 40/2017-Central Tax (Rate)

· New Delhi, the 23rd October, 2017
G.S.R.....(E).- In exercise of the powers conferred by sub-section (1) of section
11 of the Central Goods and Services Tax Act, 2017 (12 of 2017) (hereafter in
this notification referred to as "the said Act"), the Central Government, on being
satisfied that it is necessary in the public interest so to do, on the
recommendations of the Council, hereby exempts the intra-State supply of
taxable goods (hereafter in this notification referred to as "the said goods'') by a
registered supplier to a registered recipient for export, from so much of the
central tax leviable thereon under section 9 of the said Act; as is in excess of
the amount calculated at the rate of 0.05 per cent., subject to fulfilment of the
following conditions, namely. 

(iii) the registered recipient shall indicate the Goods and Services Tax
Identification Number· of the registered supplier and the tax invoice number
issued by the registered supplier in respect of the said goods in the shipping bill
or bill of export, as the case may be;

7.3 Relevant portion of Notification No.41/2017-lntegrated Tax (Rate) dated

23.10.2017 is reproduced below:
Government of India
Ministry of Finance

Department of Revenue
Notification No. 41/2017--Integrated Tax (Rate)

New Delhi, the 23rd October, 2017

G. S. R. .... (E).- In exercise of the powers conferred by sub-section (1) of section 6 of
the Integrated Goods and Services Tax Act, 2017 (13 of 2017), (hereafter in this

·'-·a« notification referred to as "the said Act"), the Central Government, on being satisfied23._..< ,}that it is necessary in the public interest so to do, on the recommendations of the
${tp" je Council, hereby exempts the Inter-State supply of taxable goods (hereafter mn thus
{ ~ il/~ ~1: 11 hot~fi?ation referred to as "the said goo~s'? by a register~d supplier to a registe~ed

>, " y eomprent for export, from so much of the integrated tax levable thereon under section
. s' 5 of the Integrated Good and Services Tax Act, 2017 (13 of 2017), as is in excess of
x the amount calculated at the rate of 0. 1 per cent., subject to fulfilment of the following

conditions, namely: 

(iii) the registered recipient shall indicate the Goods and Services Tax Identification
Number of the registered supplier and the tax invoice number issued by the registered
supplier in respect of the said goods in the shipping bill or bill of export, as the case
maybe;

7.4 It is also observed that Para- vii of the Grounds of appeal of the Review Order was

based on the above legal provisions prevailing during the relevant period. In this regard

the respondent has submitted various documents in the form of Amendment Orders

issued by Customs authorities at the Port of Export vide which the relevant Shipping Bills
were amended to incorporate the Name and GSTIN number of the respondent. The
documents submitted by the respondent were co-related with the relevant Invoice and

Shipping Bills and the same is tabulated below :

5
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Sr. Name of Invoice Invoice Relevant S/B Date Details of S/B S/BNo. Merchant No. of Date of Shipping Amendement AmendmentExporter Apex. Apex Bill No. Order order Date
1 DEUTSCHE 1283/17 19.03.2018 5441067 08-06 SB 31.07.2020LABS INC. 18 2018 NO5441067/

08.06.2020
2 SWISS 1284/17 19.03.2018 5601776 16.06.20 VIII/98 01.02.2020EXPORTS 18 18 151/Cus/ACPVT. LTD.

C/Amend/20
163 DEUTSCHE 1206/17 06.03.2018 3348141 08.03.20 VIII/98 01.02.2020LABS INC. 18 18 152/Cus/AC
CIAmend/2o
16 .4 DEUTSCHE 1206/17 06.03.2018 3348147 08.03.20 VIII/98 01.02.2020LABS INC. 18 18 153/Cus/AC
CIAmend/2o
16

7.5 I find that the above Table covers all the Three (03) Invoice numbers of the
respondents mentioned at Para-(i) of the grounds of appeal of the appellant department.

I also find that as per the amendment certificates issued by the Customs authorities in

respect of the relevant Shipping Bills, the name and GSTIN number of the respondents

were incorporated as Supplier of Goods in the Export documents. The certificates also

specify that since the said amendments could not be carried out online, they were done

in physical form. It is also observed that in terms of the above amendments the

requirement mandated vide Notification No. 40/2017 - Central Tax (Rate), dated 23rd

October 2017 and Notification No. 41/2017 - Integrated Tax (Rate) dated 23" October

2017 stands fulfilled. In this regard, I am of the considered opinion that the respondent

are eligible for Refund of accumulated ITc· in respect of the Three (03) Invoices issued

to the Merchant Exporters - M/s Deutsche Labs Inc. and Mis Swiss Exports Pvt.Ltd vide

• Joice Number 1206/17-18 dated 06.03.2018; 1283/17-18 dated 19.03.2018 andrx, '

.2gr7-ts aaea to.os.2ors.
z: %%#i 1::/·· e .o.. · '>~~.~r:I I further find that the respondents have pleaded before the Hon'ble High Court of

-.$Gujarat and confirmed that they are bonafidely ready to pay the credit amounting to
Rs.53,916/- back to the department. As per further documents submitted by the

respondent, I find that they have paid an amount of Rs.53,916/- on 09.02.2024 alongwith
interest amounting to Rs. 25,880/-. As a result, the ground of appeal of the appellant

department regarding grant of excess refund to the respondent stands justified as the

respondent have paid back the excess credit availed by them along with leviable Interest.

9. Further, in respect of the allegation of the appellant department that the
respondents have not submitted Annexure-A and Statement 1A4 alongwith their refund
claim application, the respondents have submitted that they had uploaded their Refund
Application in Form-RFD-01 alongwith Statement-1A and Annexure-A as these are

inherent mandatory documents in the system and the system would not accept any

Refund application without these mandated documents. They have also argued that they
have not received any Deficiency Memo in respect of their said Refund application. Upon

6
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referring back to the system of Filing of Online Refund in Form-RFD-01 under CGST, I

find force in the above argument of the respondent and find that the above ground raised

by the appellant department is devoid of merit.

10. In view of the above discussions, I am of the considered view that the documents

produced by the respondents clearly establish the fact that they have complied to the

grounds of appeal raised by the appellant department and are therefore eligible for

Refund of accumulated Input Tax Credit amounting to Rs. 08,82,610/-. Accordingly, the

appeal filed by the appellant department is rejected.

11. 341aai fr3mar arr a# Rta 3rda far3qiath fan 5rarer
The appeal filed by the appellant department stands disposed of in above terms.

Date: .02.2024

Attested . a\{ a»kw9elt%.»
Superintendent (Appeals),
CGST, Ahmedabad

Appellant:

Respondent:

Copy to:

The Assistant Commissioner

M/s. Apex Formulation Pvt. Ltd.,
38, 3rd Floor, Suryarath Building,
Panchvati, First Lane,
Ahmedabad-380006.

(1) The Chief Commissioner, Central GST, Ahmedabad Zone.
(2) The Pr. Commissioner, Central GST, Ahmedabad South.
(3) The Assistant Commissioner, CGST, Division-VI, South, Ahmedabad.
(4) The Assistant Commissioner(RRA), CGST, Division-VI, South, Ahmedabad.
(5) The Asstt. Commissioner(System), Central GST HQ, Ahmedabad.

(for uploading the OIA on website)
(6Y Guard file
(7) P.A. file.
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